Journal of Collective Bargaining in the Academy
Volume 0 National Center Proceedings 2014

Article 19

April 2014

Fiduciary Tool Kit for Compliance: Common Errors in Qualified
and Nonqualified Retirement Plan Administration
Susan E. Bernstein
Schulte Roth & Zabel LLP

Mark E. Brossman
Schulte Roth & Zabel LLP

Hugh A. Mallon III
Schulte Roth & Zabel LLP

Follow this and additional works at: https://thekeep.eiu.edu/jcba
Part of the Higher Education Commons, and the Labor Relations Commons

Recommended Citation
Bernstein, Susan E.; Brossman, Mark E.; and Mallon, Hugh A. III (2014) "Fiduciary Tool Kit for Compliance:
Common Errors in Qualified and Nonqualified Retirement Plan Administration," Journal of Collective
Bargaining in the Academy: Vol. 0, Article 19.
DOI: https://doi.org/10.58188/1941-8043.1332
Available at: https://thekeep.eiu.edu/jcba/vol0/iss9/19

This Proceedings Material is brought to you for free and open access by the Journals at The Keep. It has been
accepted for inclusion in Journal of Collective Bargaining in the Academy by an authorized editor of The Keep. For
more information, please contact tabruns@eiu.edu.

Bernstein et al.: Fiduciary Tool Kit for Compliance: Common Errors in Qualified and

Pension & Beneﬁts Daily ™

Reproduced with permission from Pension & Benefits Daily, 247 PBD, 12/27/2013. Copyright 姝 2013 by The Bureau of National Affairs, Inc. (800-372-1033) http://www.bna.com

Fiduciary Tool Kit for Compliance:
Common Errors in Qualified and Nonqualified Retirement Plan Administration

BY SUSAN E. BERNSTEIN, MARK E. BROSSMAN
AND HUGH A. MALLON III
he Investment Company Institute reported that
U.S. retirement plan assets reached $21.7 trillion
as of Sept. 30, 2013, which represents 34 percent of
all household financial assets in the U.S.1 The Department of Labor reported in June 2013 that 88.7 million
Americans have defined contribution plan accounts,
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See http://www.ici.org/research/stats/retirement/ret_13_q3
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based on data from 2011 annual reports.2 With so many
millions of people depending on these plans for retirement security, the government has placed significant legal requirements on the role of fiduciaries. Employers
that sponsor retirement plans are being put under an increasingly high degree of scrutiny for their actions and
inactions with respect to the qualified and nonqualified
plans that they sponsor.
Plan sponsors are subject to fiduciary standards, but
do not always understand their role and obligations as
a fiduciary. To comply with the plethora of duties and
requirements governing plans, plan sponsors must understand their role as a fiduciary, identify plan errors
and resolve those errors to reduce risks of noncompliance and exposure to fiduciary liability and penalties.

Who Is a Fiduciary?
Generally anyone with discretionary authority or
control over the management of a plan, the administration of a plan or investment of the plan’s assets will be
a fiduciary. A plan must have at least one fiduciary (a
person or entity) named in the written plan, or through
a process described in the plan, as having control over
the plan’s operation. The named fiduciary can be identified by office or by name. For some plans, it may be
an administrative committee or a board of trustees. An
individual can become a fiduciary even if he or she is
not named a fiduciary in the plan documents. Some
people may be fiduciaries based on their role with the
plan. This will usually include, but is not limited to,
2
http://www.dol.gov/ebsa/pdf/2011pensionplanbulletin.pdf
(page 64).
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trustees and individuals who have discretionary control
over certain aspects of the plan, investment advisers to
the plan and members of a plan’s administrative committee (if one is established). Many actions involved in
operating a plan make the person or entity performing
such actions a fiduciary, to the extent discretion is used.
Thus, fiduciary status is based on the functions performed for the plan, not just a person’s title.

A named fiduciary’s failure to monitor a third party’s
performance and, if appropriate, terminate the delegation, is a breach of its fiduciary responsibilities and
could result in co-fiduciary liability for enabling a fiduciary breach or for failing to try to remedy such a
breach when the named fiduciary knew or should have
known that a breach had occurred.

Fiduciary Duties. Fiduciaries have important responsibilities and are subject to standards of conduct because
they act on behalf of participants in a retirement plan
and their beneficiaries. The standards of conduct for fiduciaries are provided by the primary law governing
the administration of retirement plans—the Employee
Retirement Income Security Act, enacted in 1974 and
enforced by the DOL.
The duties of plan sponsors and their fiduciaries are
numerous and complex. It is nearly impossible to spell
out all of the relevant rules, and plan sponsors usually
need assistance to ensure compliance. Yet failure to
comply with ERISA rules can result in penalties, government audits and even personal liability. With careful
attention to legal requirements, plan sponsors should
avoid liability and develop a road map to compliance.
Among the most significant duties that a fiduciary has
to follow are:

Penalties

s A duty to act solely in the interests of all participants and beneficiaries (the exclusive benefit rule).
s A duty to act with the care, skill, prudence and diligence under the circumstances that a prudent person
acting in a like capacity and familiar with such matters
would use in the conduct of an enterprise of a like character and with like aim (the prudent expert rule).
s A duty to diversify the investments of the plan so
as to minimize the risk of large losses, unless under the
circumstances it is clearly prudent not to do so (the diversification rule).
s A duty to follow the plan documents unless inconsistent with ERISA.
s A duty to prudently select and monitor service providers.
s A duty to pay only reasonable plan expenses.

Delegation of Duties
It is very important that the governing board of trustees or directors of the plan sponsor understand that if it
delegates duties to a person or entity, the board will
maintain residual fiduciary responsibility. Fiduciary appointments might include an investment adviser and
any board committees that have discretionary authority
to manage the plan or its assets. If a plan committee is
appointed, the individual committee members are fiduciaries and must perform their duties under ERISA fiduciary standards.
Delegating fiduciary responsibility and deciding
whether to continue an existing delegation are themselves fiduciary functions subject to ERISA. Not only
does this mean that a named fiduciary must satisfy
ERISA’s prudence and exclusive-benefit requirements
when it delegates its fiduciary responsibilities to third
parties—it also means that the named fiduciary is responsible for oversight of the third party’s performance.
12-27-13
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Plan sponsors should assess their compliance with
the plethora of requirements that govern the plans that
they maintain to minimize their exposure to fiduciary liability and Internal Revenue Service violations and penalties. Ignorance, good faith on the part of the fiduciary
or lack of harm to the plan are not defenses to a violation of ERISA. If a plan sponsor identifies a failure, it
can take action to correct the failure and thereby minimize the exposure it might otherwise have.
A fiduciary who fails to follow its duties may be held
personally liable to restore any losses to the plan incurred from a breach of fiduciary duty. Fiduciaries are
liable for legal and professional fees for defending a
breach. The DOL can assess civil penalties, and criminal sanctions can be applied for willful violations. In addition, a participant or beneficiary can bring a civil action against a plan fiduciary. Noncompliance can also
result in fines and tax liabilities if certain plan qualification rules are not met. If a qualified plan becomes disqualified, all vested benefits become subject to immediate taxation.

Tools for Compliance
The fiduciary provisions of ERISA impose a legal
maze within which a fiduciary must operate. To ensure
compliance with these substantial provisions, fiduciaries should acquaint themselves with the legal requirements and familiarize themselves with changes in the
law and new developments. Fiduciaries should never
hesitate to ask questions of plan administrators, other
trustees or service providers, such as attorneys, accountants, actuaries, etc. Fiduciaries should attend seminars, which concentrate on aspects of trustee responsibilities and read periodicals and major publications focusing on fiduciary issues. Plan sponsors can also keep
abreast of important developments through their professionals, including trust administrators, service providers and other trustees.
Finally, fiduciaries should take an active interest in
the administration of the plan. Many different situations can affect a plan. Rather than sitting back and
waiting for the consequences of events to unfold, fiduciaries should proactively influence the outcome by becoming knowledgeable of an issue, evaluating how the
issue will affect the plan, and using knowledge and
evaluation to take appropriate action.
Several trends have focused increased attention on
the role of retirement plan sponsors and fiduciary obligations. These trends include continued volatility in the
investment markets, allegations of misconduct in the
mutual fund industry, greater scrutiny from government regulators and more instances of litigation by employees against employers. As a result, many plan sponsors are taking a closer look at their fundamental fiduciary responsibilities and taking steps to ensure
compliance.
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There are a number of ways for a fiduciary to minimize his or her potential liability. In this regard, employers and plan sponsors should:
s Identify plan fiduciaries and make sure they are
clear about the extent of their responsibilities.
s Have fiduciaries acknowledge their status, duties
and responsibilities in writing and sign a conflict-ofinterest policy.
s Educate fiduciaries and conduct training on fiduciary duties and responsibilities.
s Establish a retirement plan committee and consider adopting a committee charter to define responsibilities.
s Document fiduciary decisions made and maintain
thorough and prudent governance processes.
s Hold fiduciary meetings at least quarterly and retain minutes of meetings to demonstrate that it has engaged in a prudent governance process.
s Adopt an investment policy statement and review
it annually.
s Hire qualified and independent investment service
providers.
s Consider shifting investment responsibilities to
the individual participants by allowing them to make
their own investment decisions in accordance with Section 404(c) of ERISA.
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s Retain legal counsel to review plan for compliance
issues and voluntarily correct any failures identified.
s Benchmark fees and expenses paid by the plan to
ensure reasonableness.
s Continue to monitor service providers.
s Maintain audit preparedness.
s Purchase an ERISA fidelity bond from a surety
company in the name of the plan to protect the plan
against theft of assets.
s Purchase fiduciary liability insurance or review
existing policies and exclusions to ensure proper coverage and make sure that all of the fiduciaries are properly named as insureds. Standard directors and officers
liability insurance does not typically cover claims for
actions of ERISA plan fiduciaries.
s Review the plan documents with legal counsel.
s Establish internal controls and procedures to ensure plan compliance. For example, compare salary deferral election forms with actual amounts deducted
from employees’ paychecks. Verify marital status before making distributions. Ensure that participants over
age 70 received their minimum required distributions.
s Review the included charts identifying common
errors and take immediate action to resolve them.
Never wait until the error is identified on audit by the
IRS or examination by the DOL when the cost of correction will be more severe.
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Common Errors and Fixes for 403(b) Plans: Checklist
Susan E. Bernstein, special counsel, Schulte Roth & Zabel LLP, Mark E. Brossman,
partner, Schulte Roth & Zabel LLP and Hugh A. Mallon III, president and chief
executive officer, Executive Compensation Concepts Ltd., contributed this chart.
The following chart identifies common Section 403(b) plan errors and what employers and
plan sponsors should do to maintain compliance with applicable law. The best practice is to
monitor plan compliance with internal controls to avoid mistakes from occurring in the first
place. But, if the plan sponsor identifies an error, the mistake should be fixed as soon as
feasible because the cost to correct an error that is identified on adit by the Internal Revenue
Service or examination by the Department of Labor will be more severe.
403(b) Chart (printable)
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Common Errors and Fixes for 457(b) Plans: Checklist
Susan E. Bernstein, special counsel, Schulte Roth & Zabel LLP, Mark E. Brossman,
partner, Schulte Roth & Zabel LLP and Hugh A. Mallon III, president and chief
executive officer, Executive Compensation Concepts Ltd., contributed this chart.
The following chart identifies common Section 457(b) plan errors and what employers and
plan sponsors should do to maintain compliance with applicable law. The best practice is to
monitor plan compliance with internal controls to avoid mistakes from occurring in the first
place. But, if the plan sponsor identifies an error, the mistake should be fixed as soon as
feasible because the cost to correct an error that is identified on adit by the Internal Revenue
Service or examination by the Department of Labor will be more severe.
457(b) Chart (printable)
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Common Errors and Fixes for 457(f) Plans: Checklist
Susan E. Bernstein, special counsel, Schulte Roth & Zabel LLP, Mark E. Brossman,
partner, Schulte Roth & Zabel LLP and Hugh A. Mallon III, president and chief
executive officer, Executive Compensation Concepts Ltd., contributed this chart.
The following chart identifies common Section 457(f) plan errors and what employers and
plan sponsors should do to maintain compliance with applicable law. The best practice is to
monitor plan compliance with internal controls to avoid mistakes from occurring in the first
place. But, if the plan sponsor identifies an error, the mistake should be fixed as soon as
feasible because the cost to correct an error that is identified on adit by the Internal Revenue
Service or examination by the Department of Labor will be more severe.
457(f) Chart (printable)
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Common Errors and Fixes for 401(k) Plans: Checklist
Susan E. Bernstein, special counsel, Schulte Roth & Zabel LLP, Mark E. Brossman,
partner, Schulte Roth & Zabel LLP and Hugh A. Mallon III, president and chief
executive officer, Executive Compensation Concepts Ltd., contributed this chart.
The following chart identifies common Section 401(k) plan errors and what employers and
plan sponsors should do to maintain compliance with applicable law. The best practice is to
monitor plan compliance with internal controls to avoid mistakes from occurring in the first
place. But, if the plan sponsor identifies an error, the mistake should be fixed as soon as
feasible because the cost to correct an error that is identified on adit by the Internal
Revenue Service or examination by the Department of Labor will be more severe.
401(k) Chart (printable)
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